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REMARkS/ARGUMENlS 

Reconsideralion and allowance oFihe above-identified application are respectfully 
requested. No claims are amended herein. Claims 18-43 remain pending in the 
application* 

At the outset, Applicants request that the Examiner rectise himself from this case, 
and allow another Examiner to continue prosecution. Applicants lengthy and unduly 
burdensome prosecution leading up to the Panel Decision of August 3 1 . 2007 
withdrawing the lixaminijr's rejection has resulted in yet another ofllce action containing 
mainly nonsensical rejections that evidence a clear lack of understanditig of the 
invention, despite numerous attempts to educate the Examiner. Applicants are practicing 
the inverition, iihd iiiofC to the point, iiidiisfry iappreciates the advantage of Applicants 
invention as shown in the attached news articles detailing the use of Applicants' 
invetnion by the State Democratic Party in the New Mexico Democratic primary election 
(see Exhibit A). Applicants desen'e a fair opportunity at patent protection, and they are 
not receiving that fair opportunity with this Examiner. 

Turning to the individual objections and rejections contained in the ofllce action. 
Applicants comment as follows. The Examiner objected to dependent claims 25-34 and 
36-43 because of an alleged informality in the claim form ''A system as in claim . . 
There is absolutely no basis for such an objection, and the dependenl claim form '*A . . . 
as in . . is acceptable so long as it references a prior claim, which each dependent claim 
does. The Exaiiiiner's attention is directed to 37 GFR § 1 .75(c), which recites **fcllaims in 
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dependent Form shall be construed to include all the liinitalions ol the claim incorporated 
by reference into the dependent claim." There is no suggestion by the Examiner tliat 
claims 25-34 or 36-43 lack a reference to a prior claim, and indeed each claim contains 
an explicit reference to a single prior claim. Accordingly, since under Rule 75, the 
dependent claims are interpreied to include-all of the limitations of the brisc claims, the 
Examiner's suggestion thai the ''as in" language leaves in question whether the base 
claim limitations are incorporated into the dependent claim is without merit, ReFerence is 
also made to MPEP §608.0 1 (n) which provides examples of proper dependent claims in 
multiple dependent form. The examples given in MPEP §608.0 l(n)(I)(A) (Acceptable 
Multiple Dcpendenl Claim Wording) are all given in tite form gadget accordine to 
..." or gadget as in. . . Not a single example is provided in the Examiner's suggested 
form C Thc gadget of claim [xj"). Surely, if multiple dependent claims can be of the Form 
"A gadget as in [base claims]" then Applicants' single dependent claims are propen The 
dependent claims incorporate eaeh limitation of the referenced base claims* and 
accordingly, the objection must be withdrawn. 

Next the Examiner i-ejects claims 35-43 under 35 U.S.C. § 1 1 2( I ), as failing to 
comply with the wTitien description requirement. The Examiner alleges that the claims 
d irected to "a computer readable medium of instructions . . contain subject matter 
which was not adequately described in the specification. The Examiner is reminded that 
the claims are a pari of the specification. And accordingly, the claimed computer 
readable medium of instructions is described in the specification. Under MPEP §2161, 
USPTO personnel are required \o establish on tlie record a reasonable basis For 
questioning the adequacy of the disclosure to enable a person oF ordinary skill in the an 
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16 make and use the claimed invention without resorting to wulue cxpenmerUatlon. The 
Examiner has not made any such assertion, biit rather simply states thai the claimed 
"computer readable medium of instructions" is not adequately described. Rirthermorc. 
the Examiner would be unable to establish the required reasonable basis, since the 
functional steps perforriied by the claimed computer readable rhedium of instructions are 
adequately described. The lisaiiiiherhas esscritially ad^^ the adeqtiacy of the 
disclosure, since the corresponding method claims are not rejected under 35 U.S.C. 
§1 12(1). The functional block diagrams of FIGS. 1-3 combined vviih the exemplary 
screenshols of FIGS. 4-5 and the related written description provide more than enough 
description to enable one of ordinary skill in the art to make the claimed "computer 
readable medium of instructions" without undue experimentation. Accordingly, since this 
rejection is without basis, it must be withdrawn. 

The Examiner next rejects claims 35-43 under 35 U.S.C. § 1 0 1 as IxMng directed to 
non-stalutory subject matter, 'f his is essentially a tweaked version of the rejection 
withdrawn in the Panel Decision of August 31, 2007. However, the E.xaminer adds an 
inference that somehow ia lack of description of a "computer readable medium of 
instructions" in the specification (as discussed above), renders a computer readable 
medium of histructions as non-statutor>' subject matter As the Panel made clear by their 
repudiation of the Examiners prior §101 rejection, the claimed ''computer readable 
medium of instructions-' is directed to proper statutory subject matter. Whether or not the 
computer readable medium of instructions is described in the specification has absolutely 
no bearing on whether a computer readable medium of instructions is patentable subject 
matter. Furthermore, the adequacy of the written description was addressed above, and 
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need nol be repeated here. Since ihis rejection was explicitly overturned by the Panel 
Decision of August 3 1 . 2007, this rejection must be vvithdrawri. 

The Examiner has rejected claims 1 8-43 under 35 U.S.C. § 1 03(a) as being 
unpatentable over the ort-cjled McClure patent in view.of newly cited U.S. Patent Nd. 
6,081 ,793 to Ciiallener et al. Since McClure has been discussed at length in numerous 
previous responses, the Bxaminer is directed to the prior prosecution history for the many 
reasons McCluitr fails to teach or suggest claimed features of at least independent claims 
18, 24 and 35. The Panel Decision specifically withdrew the Examiner's improper 
rejection based on the N4cClure patent. Accordingly, it is exceedingly improper and 
burdensome on the Applicants for the Examiner to rely primarily on this reference once 
again. Furthermore, as discussed in more detail below, Challener adds nothing to the 
teaching of McClure, and both references taken together fail to teach or suggest the 
claimed features of at least independentclaims 18, 24 and 35. 

ChallcMier deals mainly with electronic voting, and details methods of encrypting 
various vote-related data to ensure secure, tamper-free transmittal of ballots and vote data 
between voters and journal sei-vers. Challener briefly describes how paper ballots could 
also be used (Col. 6, Line 65- Col. 7, Line 37). However, the description of paper ballots 
does not teach or describe "scanning said plurality of voted ballots and generating 
computer readable visual representations of each of said ballots *, At most, Challener 
describes generating votenlata from machine-readable paper ballots (either pen or pencil 
marks inside machine readable "dots'- like an SAT exam, or machine-readable holes 
removed from the paper ballot by a mechanical stylus, as in the infamous ^'hanging chad" 



11 



Application Serial Ko. MOlXm 

Rcsp, dated March 3, 2008 

Rcsp. 10 office action mailed November 1 , 2007 

ballots in the 2000 I'lorida gentTal presideiuial elcclion). Neilher Cliallencr not McClure 
make any mention of generating both vote data andiX computer visual reprcscniaiion of 
the voted ballot, and associating the visual representation, the vote data, and the voted 
ballot together based on a unique ballot idemification. 

The Examiner cites FIG. 9D and Col. 10, Lines 34-65 ol Challcncr as leaching 
"completed vote is marked with counter key, voter key, voter ID and auiheniicator's key 
at and by a series of levels of encryptions." The Examiner's argument is (aiafly flawed 
both because the claims do not recite the feature as described by the Examiner, and 
because the feature of the claitiis most r^iseittbling the Examiner's point is not taught or 
suggested in Challener. fhe claims require marking a voted ballot (not a ^*voie'' which is 
more analogous to the claimed vote data) with a unique ballot identification, The portion 
of Challcncr refers to a voter encrypting vote data in various nested levels of public and 
private keys to ensure accurate vote counting and no tatnpering. The vote data eneiypted 
in Challcncr is not the same as a voted ballot. Embodiments of the present invcniioa 
advantageously associate the voted paper ballot, the visual representation of the ballot, 
and the vote data with one another according to the unique ballot identification, to allow 
human beings to audit and overrule computer decisions, as described in the attached 
articles relating to Applicants' TrucRcvievv system (Exhibit A). 

The Examiner suggests that it would haye bcen obxioits tp coinbine the leaching 
ofChaliencr with McClure "by encrypting combined voter and ballot data because; both 
references are electronic voting where .McClure emphasizes selecting ballot to voter 
properly, securing volittg data and eliminating errors at dificrent voting steps, while 
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Challcncr Focuses on providing a secure system to generate election result, encrypting 
and identifying voter, ballot and votfed ballot data^ and the combined teaching would have 
improved security and accuracy of McClijre-'s system by facilitating the process of 
removing and rectifying Iraudulem and challenged voted ballot." 

It is clear from the above Examiner argument, that the Examiner does not 
understand the Applicants' invention. Put succinctly, embodiments of Applicants' 
invention advantageously provide the ability to audit election results by allowing humans 
to review and overrule computer decisions as to the intent of voters as evidenced on 
ballots having vote-markings made thereon. This occurs because each paper ballot is 
marked with a unique ballot identification, and is associated with a visual representation 
of the voted paper ballot, as well as the vote data that the computer determines from 
analyzing the visual representation of the; ballot. Because of this arrangement, human 
election officials can very efTectively audit an. election: 

'The provisional ballots - their images scanned into a computer 
system - w^ere projected onto a wall in the darkened room for those 
involved in the count to see. They include representatives from the Clinton 
and Obama campaigns, auditors, a caucus judge and employees of 
f rueBallot, the company the Democrats hired to provide election 
software. 

The provisional ballots are identified and bundled in batches so 
that actual ballot can be reviewed, if necessar>% said Nick ICoumoutseas of 
TrueBallot. 

The computer software highlights the voter's choice in green or, if 
the voter marks more than one candidate, it highlights the dual or triple 
answers in red. 

However, observers can see the ballot image on the screen and 
override the computer's choice should they discern a different voter intent, 
he said/' (Mew Mexico Democrats' vote count totals don't add up , 
Albuquerque Tribune, February 14, 2008, attached as Exhibit A). 
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Simply put, nothing oftlie kind is taught or disclosed in the combined teachings 
of McCIure and.Challener. The cited relcrences arc not applicable beyond the top level 
similarity of elections and voting in general. 

To be deaf, nothing prevents encryption techniques, and the like, as described in 
McGlufe aild Ghallener froiiv being used (ogcihermth the concepts claimed in the instant 
appliciation, but these techniqueis do hot teach or render obvious the chums of the preseiii 
invention; Further, to clarify, the above story is merely exemplary, and embodiments 6f 
die present iriveniion could audit any number of conditions, limited only by the types of 
vote data captured and the conditions imposed by the voting rules. Thus, identifying 
double or triple votes for a single candidate is only one of many possible auditing 
functions enabled by embodinicnts of the present invention. 

The Examiner argues that Challcner and McCIure teach "generating vote data 
associated with each of said plurality of voted ballots based on said visual representations 
of said ballots." However, this is incorrect. Challener and McCIure both teach generating 
vote data directly from paper ballots, as in the machine-readable "dots" or punched-out 
chads of Challener. Neither teaches scanning a paper ballot to generate a visual 
representaliQh of the ballot, and then analyzingi/^e visual representatimi to generate vote 
data. Furthermore, even assuming, arguendo, that the "si:annen;'" described in the cited 
references makeisomc temporary visual representation of the ballot, there is no 
description in cither reference of generating vote data based on (he visual representation 
(as opposed to directly from the machine-readable dots or holes), and certainly no 
teaching of ^'associating each visual representation and corresponding vote data with said 
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voted ballot based on said unique ballot identification", since neither relfcrencc teaches 
keeping a visual representation of the voted ballot. 

The Examiner cited Challcner and McClure as leaching the features of claims 25 
and 36, namely, ''a display device adapted to display at least one said visual 
representation and said vote data associated therewith.'' Neither Challener nor McClure 
leach any such feature, as. described above. ThisTejeciion again demonstrates the 
Examiner's lack of understanding of the claimed invention^ the cited references, or both. 
The attached news article gives a good example of displaying a visual representation of a 
ballot and the vote data associated therewith (voted ballot displayed on wall with selected 
candidate highlighted in green, or in the case of a double or triple vote, highlighted in 
red). The Examiner is kindly requested to reconsider and withdraw this rejection. 

With regard to claims 22, 3 1 , 32. 33 and 42, the Examiner cites McClurc as 
teaching "modifying said vote data associated therewith.'' Again, this is a 
misinterpretation of both the claimed feature, and the teaching of iVlcClure. As described 
above, and in the attached article, the vote data generated by a computer which analyzes 
the visual re;presentation of the voted ballot can be overridden by a human reviewer, 
based on the apparent intent of the voter as evidenced by the markings on the ballot. The 
review and changing of selections by an internet voter described in McClure by definition 
happens before the ballot is voted, and therefore does not describe modifying vote data 
associated with a voted ballot. 

Similarly, the Examiner cited Challener and McClure as teaching to "modify said 
vdte.data based otva review of the voted ballot associated with said unique ballot 
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ideillification in said vole daUi." The McClure reference was discussed above wiili 
respect lo claims 22, 31, 32, 33 and 42. and thai -argunienl need not be repeated here. The 
portion of Challener cited by the Examiner (Col. 8, IJnes 36-52 and Col. 10, Line 57 - 
Col. 11 , Line 1 1 ) describes determining whether a cryptolope was tampered with (Col, 
8), and allowing a voter to change their own vote prior to casting their ballot (Col. 10- 
i 1 ). 'Iliis is not the same as modifying computer-determined vote data based on a review 
of the voted ballot associated with the unique ballot ideniification, and the rejection 
should be withdrawn. 

In closingj Applicants urge the Examiner or the Examiner's supcrx'isor to transfer 
this application to a new Examiner. As evidenced by the repeated improper reliance on 
the MeGlure patent (Examiner's supervisor agreed With Applicants and directed 
Examiner to conduct a search for new prior art - Interview conducted December 13^ 
2005; Pre- Appeal Brief Conference Panerwiihdrew Examiner's rejection - Panel 
Decision dated August 3 L 2007), among other repeated improper rejections (§101 
rejection in November 1 , 2007 office action despite Panel Decision withdrawing same), 
the Examiner is incapable or unwilling to understand the invention and the prior art, and 
to either allow this application or at least cite releviant prior art. Applicants request that 
this application be trimsferred to an Examiner who will. 
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In view of the above, it is believed that the application is in condition for 
allowance^ and nolice 16 this effect is respectfully requested. Should the Examiner have 
any questions, the Examiner is invited ta-conmct the uhdersigiied^^^^ telephone nuiiiber 
indicated below. 




Respectfully Submitted, 



Reg. No. 46^00 



Roylance, AbrafnSj Berdo & Goodman, L.L.P. 
13G0 19'^' Street, Suite 600 
Washington, D.C. 20036 
(202)659-9076 




^,2008 
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the Ovm\ and Obama campaigns, auditors, a caucus judge and employees of Trueeatlot. the 
company the Democrots t^rod to provide election sofhvare. 
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Clinton or Barack Obamaclaiiiu vict»i>' in New 
Mexico. 



CUntpn leads by i,i2i wtes. She had 6RX)59 viitcif 
coinpared uith 67.538 for Obanih, according t«> 

Assoctatetl Pretfs Tigit res based oh county and ab»etitee totab provided i)y the 

party Tuesday. 

Hie \Vc*b site's link had been x-isible for about five hourv Tuesday t-vctiing with 
what the. party iiad saitl were the can\-a&sed results before it was rentovcd later 
that night. The total votes state\t'ide did not match the party's count>'-by-c<iunty 
totals. 

Peniocn\ticoft"jcwl.4 sntd the UVb site would be updaud Wednesday u iih voiij 
tmaU ih.it reOm the ciirrect ntunberofcaovasfted regulurand absentee ballotJ«. 

Colon satd the caucus re/Juhs wotdd not he final until certified by the canvass 
Ijoard. 

"Once I rertih' those canvas.^ resuHs along with my ranvass hoani. which is 
comprised of four nienitiers including me. then the numbers are final/ he said. 
"Until then, eveiythingjs pnrliminary canx'ass results." 

Kim Brace, president of U'nihington. b.C.-hased Election Dnta Serv icef*. who has 
focused on election adtninistration issues for more than 30 years, questioned the 
ability of the state t)emocraiic !»any to come up with legitimate results, 

*Tlie party ii5t'lf ha.s got egg on ixs face in lt>'»r»g t» lay out a process in terms that 
people's voices can ht: htMrd." he said. "1 dori*l know if >iou could tnisl whatever 
the election re.<iuhs are that they're coniiiig up with." 

Part of the problem. Brace said, is that the state Democratic Party is mnnlng the 
election, but Is not Imund by statf electoral law?;. 

"ii'san attempt Ui make it hxd: like. tuv election, call it a caiicu.^, hut ufU follow any 
(if the hiles tlmt.yciii have fur niveleclipn " .he said; 'l1iat's tiot the way nonnal 
election.Srtre nin." 

Tl>e party li;is until Kifh. 15 io;fiidsli the count, and Cpl6ii wits confident With the 
pace of thu pnxess, 

"Vm very bplimistic that we.will actually heat the deadline of Febniar>- i5lh.' he 

said. 

About a do/en party atul vatnpaign officials were engrossed in counting the 
pro^nsinnai ballots at an Alhuqueniue accounting.nmi Wednesday, More than 
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9.000 provisional ballou cA St were im»l)le to be qualiHcd, Col6n .said. 

The provisional ballots — their images scanned into o computttri^'stem — were 
projected onto n wall in the dprkeneti room forthosi? involved in the count to see, 
'Iliey include repr(i^«;cntAtive5 from the CJinton and Obama campatgn.s, auditors, a 
caucus judge and employees of TrueBaMot, the compftny the. Democrat} hired to 
proA'idc el ect ion so ftwtire. 

'the provisionals arc: identified and bundled in hatches so that the actual ballot 
canbc revieivcd, if ncccssaryl said Kick.Koumotitseas nf TrueBalkit; 

The:cornputer software hlsiiltj^hts the voter's choice in green or: if the: voter mark5 
more than one candidate, it hiKhliKhts the dual or triple (tnswerij in anl. 

However, the obsen;ers am see the l>all6t ima^ie on the screcii and.override the 
computer's choice should they discern a different voter intent, He said. 

Kouhipulseas showed sc\*cral instances of pver\T>tini;, in which \xiters had marked. 
n>ore"than one name per ballot. Such Ixdlots will hot be counted. In one case, a 
\titerhad marked three choices, including Clinton* and then Avriiien '*Hill;ir>' 
Ciimort" in sprawling letters in the xvrite-in spaire. 

A t(Ual of 157,354 ballots — absentee, regular or pmnslonal — were cast in Xew 
Mexico on Super Tuesday. That's a 54 percent tncre«i.*ie from the party's firiikt 
presidential caucus four years ago. 

The hea\y turnout prompted long lines and organizers ran oul of ballots at many 
polhng sites. 

Gov. Hill Richardson has .said hewas disappointed that party officials weren't 
better prepared but felt Colon did a "good job" rectifyinn the situation. 

After the counting is completed, Richardson plans to convene a meeting of 
Democrats, counO' officials and party leaders to disciiss ways to improve the 
process for future elections: 

Several party chairs from around the state have charged that those running the 
caucus failed to take into account their input about where ballots should he pbccd 
and did not hold » $tatcv%ide meeting of the county chairs to troublesboot 
amicipaied issues ahead of time. 

r?' .!!* J.e ^ d fi nd/urj}o.g| CO on thl.-^ stoir ttelC'!^ 

(io comments; last comment posted 200i^-ou> 13 20:29:38} 
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